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Portability of Healthcare Coverage and HIPAA – the Short Version

In short, HIPAA may lower your chance of losing existing coverage, ease your ability to switch health plans and/or help you buy health coverage on your own if you lose your employer’s plan and have no other coverage available.

HIPAA Does Not:

· Require employers to offer or pay for health coverage for employees or family coverage for their spouses and dependents;

· Guarantee health coverage for all workers;

· Control the amount an insurer may charge for coverage;

· Require group health plans to offer specific benefits;

· Permit people to keep the same health coverage they had in their old job when they move to a new job;

· Eliminate all use of pre-existing condition exclusions; and 

· Replace the State as the primary regulator of health insurance.

HIPAA generally applies to three types of coverage: group health plans, Individual health insurance, and comparable coverage through a high-risk pool (i.e. Managed Risk Medical Insurance Board).

HIPAA Protections

If you are not currently covered by a particular type of plan or insurance, you need to determine what you may be eligible for.  Your eligibility to have HIPAA guarantee you the right to purchase individual health coverage depends on your ability to meet ALL of the following requirements:

· You have at least 18 months of creditable coverage without a significant break in coverage (63 or more days),

· Your most recent coverage must have been through a group health plan,

· You are not eligible for coverage under any other group health plan,

· You are not eligible for Medicare or Medicaid,

· You do not have any other health coverage

· You did not lose your insurance for not paying the premiums or for committing fraud, and

· You accepted and used up your COBRA continuation healthcare coverage or similar State coverage. 

If you meet these requirements then you become a HIPAA eligible individual.  This means you are able to purchase individual health coverage with no preexisting condition exclusion.

If HIPAA applies to your group health plan, then generally it:

· Limits the length of pre-existing condition exclusions that can keep you and your dependents from getting full coverage,

· Generally prohibits the health plan from denying coverage, or charging higher rates based on your or your dependents’ current health history, and

· May give you a special enrollment period for enrolling in the group health plan when you lose other coverage if you chose not to join the health plan when you were first eligible or when you have a new dependent.

If you are a HIPAA eligible individual, and you apply for individual health coverage within 63 days after losing group health plan coverage, HIPAA:

· Guarantees that you will have a choice of at least two coverage options,

· Guarantees that you will be eligible, regardless of any medical conditions you may have, to purchase some type of individual coverage, whether from a health insurance issuer, high-risk pool, or other source designated by your State, and

· Guarantee that you will not be subject to any pre-existing condition exclusions.

HIPAA does NOT limit the amount you can be charged for the policy.  State law may set limits however.  Also, if the coverage is through a network plan, HIPAA does not guarantee that your policy will be renewed if you move outside the area served by providers under contract with your insurer.

Determining the Impact of any Pre-existing Conditions

HIPAA establishes requirements and limits under which a pre-existing condition exclusion can apply.  If you have a pre-existing condition, HIPAA helps minimize the impact of that exclusion on your access to health coverage.  

HIPAA limits pre-existing condition exclusions to those medical conditions for which medical advice, diagnosis, care or treatment was recommended or received within the 6-month period before your enrollment date.  The law limits the time over which an exclusion can keep you from getting coverage and HIPAA generally allows your previous health insurance coverage to reduce the amount of time the exclusion can apply, or, in some cases, can totally eliminate such exclusions.  In addition, no pre-existing condition exclusion is permitted for newborn and adopted children, who are enrolled within 30 days, or for pregnancy. 

The Exclusion Period

The exclusion period must begin on your enrollment date.  It can generally last no longer than 12 months.  If you do not enroll when you are first eligible and do not enroll when you have special enrollment rights, the plan can refuse to cover pre-existing conditions for up to 18 months after you enter the plan.

Notice Requirements

Before a pre-existing condition exclusion can be applied to your coverage, the plan’s consumer materials must tell you if the plan imposes pre-existing condition exclusions.  Your group health plan must send a written notice that an exclusion will be imposed on you.  The notice should describe the length of the exclusion period and how you can demonstrate how much creditable coverage you have.

Minimizing the Length of the Exclusion

Under HIPAA’s group market rules, creditable coverage can be used to reduce or eliminate pre-existing condition exclusions that might be applied to you under a future plan or policy.  If the amount of creditable coverage you have is equal to or longer than the exclusion period, no exclusion period can be imposed.  

Group health plans and health insurance issuers are required to furnish you a certificate of creditable coverage.  The certificate describes how much creditable coverage you have and the date the coverage ended.  Your new health plan can also simply call your old plan to inquire about creditable coverage if agreeable to all parties.

Other Coverage Protections

Group health plans and health insurance issuers are required to provide special enrollment periods during which individuals who previously declined coverage for themselves and their dependents may be allowed to enroll.  Importantly, individuals will be able to enroll without having to wait until the plan’s next open enrollment period.  A special enrollment period can occur if a person with other health coverage loses that coverage or if a person becomes a new dependent through marriage, birth, adoption or placement for adoption.  

Access to Care

If you are in a group health plan, you cannot be denied coverage based on your health status.  A group health plan cannot refuse to enroll you just because of:

· Your health status,

· Physical or mental condition,

· Claims experience,

· Receipt of health care,

· Medical history,

· Genetic information,

· Evidence of insurability, or 

· Disability.

But employers can establish limits or restrictions on benefits or coverage for similarly situated individuals under a group health plan, or charge a higher premium or contribution for similarly situated individuals.  In addition, employers may change your plan benefits or covered services if they give you proper notification.  

If you are not an eligible individual, State law rather than HIPAA will determine whether you can be denied coverage.  Depending on the State’s laws, insurers and HMOs offering individual health insurance may be able to deny coverage based on your health status.  Federal laws other than HIPAA and some State laws may ensure that certain people who have lost group coverage are guaranteed access to health coverage, at least temporarily, regardless of their health status.  

Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA)

COBRA continuation coverage gives employees and their dependents who leave an employer’s group health plan the opportunity to purchase and maintain the same group health coverage for a period of time under certain conditions.  

If you are between jobs, COBRA continuation coverage can help you avoid a significant break in coverage.  That, in turn, may allow you to shorten or eliminate your pre-existing condition exclusion period under a new plan.  Your decision to buy COBRA coverage is voluntary.  However, if you want to protect your right to coverage in the individual market as a HIPAA eligible individual, you must take and exhaust COBRA or similar State continuation coverage that is offered to you.

Considering Conversion Coverage

Conversion coverage is individual health coverage that might be offered to you when you lose group health plan coverage.  Conversion coverage is sometimes offered by a group health plan at the end of COBRA continuation coverage.  It also may be offered in place of COBRA or similar State-mandated continuation coverage.  If you accept continuation coverage, at the end of coverage under a group health plan or at the end of COBRA or similar State continuation coverage, you might give up some HIPAA protections.  These include the ability to qualify as a HIPAA eligible individual.  

For HIPAA purposes, conversion coverage is NOT group coverage.  Therefore, one can lose their rights as a HIPAA eligible individual if they choose conversion coverage.  

Rights to Renew Group and Individual Coverage

Your group coverage is NOT guaranteed to be renewable if the group health plan has:

· Failed to pay premiums for the coverage,

· Committed fraud against the issuer providing the coverage,

· Violated participation or contribution rules that apply to coverage,

· Terminated the coverage,

· Ended membership in an association (if the coverage is available only to members of the association), or

· If the coverage is a network plan (such as an HMO), the issuer may also terminate or refuse to renew the coverage if all members of the group move outside of the plan’s service area.

If you have individual health insurance, generally, your coverage is renewable regardless of whether you are a HIPAA eligible individual.  Your coverage may be discontinued or non-renewed by your insurance company, only if you:

· Fail to pay your premiums,

· Commit fraud against the issuer,

· Terminate the policy,

· Move outside the service area plan (if in a network plan),

· Move outside a State (if in a State high-risk pool), or

· End your membership in an association (if the coverage is available only to members of the association).

Who to Contact for Portability Issues

According to the Department of Health and Human Services, Publication Number HCFA-10199 (Sep 2000) people should contact their State insurance department for information about insurance protections in their State.  The California contact is:

California Department of Insurance

Consumer Services Division

300 Spring Street

Los Angeles, CA 90013

(213) 897-8921

(800) 927-4357

FAX (916) 322-7294

For healthcare coverage issues concerning a Health Maintenance Organization (HMO), contact:

California Department of Managed Health Care

980 9th Street

Sacramento, CA 95814

(888) HMO-2219 or (888) 466-2219

helpline@dmhc.ca.gov
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